Food and Beverage Tax.

§ 58.1-3833. County food and beverage tax.

A. Any county is hereby authorized to levy a tax on food and beverages sold, for human
consumption, by a restaurant, as such term is defined in subdivision 9 of § 35.1-1," not to exceed
four percent of the amount charged for such food and beverages. Such tax shall not be levied on
food and beverages sold through vending machines or by any person described in subdivisions 1,
2, 3, and 5 of § 35.1-25,% as well as nonprofit cafeterias in public schools, nursing homes, and
hospitals. Grocery stores and convenience stores selling prepared foods ready for human
consumption at a delicatessen counter shall be subject to the tax, for that portion of the grocery
store or convenience store selling such items.

This tax shall be levied only if the tax is approved in a referendum within the county which shall
be held in accordance with § 24.2-684% and initiated either by a resolution of the board of
supervisors or on the filing of a petition signed by a number of registered voters of the county
equal in number to 10 percent of the number of voters registered in the county, as appropriate on
January 1 of the year in which the petition is filed with the court of such county. The clerk of the
circuit court shall publish notice of the election in a newspaper of general circulation in the
county once a week for three consecutive weeks prior to the election. If the voters affirm the levy
of a local meals tax, the tax shall be effective in an amount and on such terms as the governing
body may by ordinance prescribe. If such resolution of the board of supervisors or such petition
states for what projects and/or purposes the revenues collected from the tax are to be used, then
the question on the ballot for the referendum shall include language stating for what projects
and/or purposes the revenues collected from the tax are to be used.

The term "beverage" as set forth herein shall mean alcoholic beverages as defined in § 4.1-100"
and nonalcoholic beverages served as part of a meal. The tax shall be in addition to the sales tax
currently imposed by the county pursuant to the authority of Chapter 6 (8 58.1-600 et seq.) of
this title. Collection of such tax shall be in a manner prescribed by the governing body.

B. Notwithstanding the provisions of subsection A of this section, Roanoke County, Rockbridge
County, Frederick County and Arlington County are hereby authorized to levy a tax on food and
beverages sold for human consumption by a restaurant, as such term is defined in § 35.1-1 and as
modified in subsection A above and subject to the same exemptions, not to exceed four percent
of the amount charged for such food and beverages, provided that the governing body of the
respective county holds a public hearing before adopting a local food and beverage tax, and the
governing body by unanimous vote adopts such tax by local ordinance. The tax shall be effective
in an amount and on such terms as the governing body may by ordinance prescribe.

C. Nothing herein contained shall affect any authority heretofore granted to any county, city or
town to levy a meals tax. The county tax limitations imposed pursuant to § 58.1-3711° shall
apply to any tax levied under this section, mutatis mutandis. All food and beverage tax
collections and all meals tax collections shall be deemed to be held in trust for the county, city or
town imposing the applicable tax. The wrongful and fraudulent use of such collections other than
remittance of the same as provided by law shall constitute embezzlement pursuant to § 18.2-111.

D. No county which has heretofore adopted an ordinance pursuant to subsection A of this section
shall be required to submit an amendment to its meals tax ordinance to the voters in a
referendum.

E. Notwithstanding any other provision of this section, no locality shall levy any tax under this
section upon alcoholic beverages sold in factory sealed containers and purchased for off-



premises consumption or food purchased for human consumption as "food" is defined in the
Food Stamp Act of 1977, 7 U.S.C. § 2012, as amended, and federal regulations adopted pursuant
to that act, except for the following items: sandwiches, salad bar items sold from a salad bar,
prepackaged single-serving salads consisting primarily of an assortment of vegetables, and non-
factory sealed beverages.

References:
'§35.1-1
*“9. "Restaurant™ means any one of the following:

a. Any place where food is prepared for service to the public on or off the premises, or any place
where food is served. Examples of such places include but are not limited to lunchrooms, short
order places, cafeterias, coffee shops, cafes, taverns, delicatessens, dining accommodations of
public or private clubs, kitchen facilities of hospitals and nursing homes, dining
accommodations of public and private schools and colleges, and kitchen areas of local
correctional facilities subject to standards adopted under § 53.1-68. Excluded from the
definition are places manufacturing packaged or canned foods which are distributed to grocery
stores or other similar food retailers for sale to the public.

b. Any place or operation which prepares or stores food for distribution to persons of the same
business operation or of a related business operation for service to the public. Examples of such
places or operations include but are not limited to operations preparing or storing food for
catering services, push cart operations, hotdog stands, and other mobile points of service. Such
mobile points of service are also deemed to be restaurants unless the point of service and of
consumption is in a private residence.”

2§ 35.1-25. Exemptions.

“The provisions of this title applicable to restaurants shall not apply to:
1. Boardinghouses that do not accommodate transients;

2. Cafeterias operated by industrial plants for employees only;

3. Churches, fraternal, school and social organizations, and volunteer fire departments and
rescue squads which hold occasional dinners, bazaars, and other fund raisers of one or two
days' duration, at which food prepared in the homes of members or in the kitchen of the church,
school or organization is offered for sale to the public,...

...5. Churches which serve meals for their members as a regular part of their religious
observances.”

38 24.2-684. How referendum elections called and held, and the results ascertained and
certified.

Notwithstanding any other provision of any law or charter to the contrary, the provisions of this
section shall govern all referenda.

No referendum shall be placed on the ballot unless specifically authorized by statute or by
charter.

Whenever any question is to be submitted to the voters of any county, city, town, or other local
subdivision, the referendum shall in every case be held pursuant to a court order as provided in


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+53.1-68

this section. The court order calling a referendum shall state the question to appear on the ballot
in plain English as that term is defined in 8 24.2-687. The order shall be entered and the election
held within a reasonable period of time subsequent to the receipt of the request for the
referendum if the request is found to be in proper order. The court order shall set the date for
the referendum in conformity with the requirements of § 24.2-682.

A copy of the court order calling a referendum shall be sent immediately to the State Board by
the clerk of the court in which the order was issued.

The ballot shall be prepared by the appropriate electoral board and distributed to the
appropriate precincts. On the day fixed for the referendum, the regular election officers shall
open the polls and take the sense of the qualified voters of the county, city, town, or other local
subdivision, as the case may be, on the question so submitted. The ballots for use at any such
election shall be printed to state the question as follows:

"(Here state briefly the question submitted)

Yes

No"

The ballots shall be printed, marked, and counted and returns made and canvassed as in other
elections. The results shall be certified by the secretary of the appropriate electoral board to the
State Board, to the court ordering the election, and to such other authority as may be proper to
accomplish the purpose of the election.

48 4.1-100. Definitions.

”..."Alcoholic beverages" includes alcohol, spirits, wine, and beer, and any one or more of such
varieties containing one-half of one percent or more of alcohol by volume, including mixed
alcoholic beverages, and every liquid or solid, patented or not, containing alcohol, spirits, wine,
or beer and capable of being consumed by a human being. Any liquid or solid containing more
than one of the four varieties shall be considered as belonging to that variety which has the
higher percentage of alcohol, however obtained, according to the order in which they are set
forth in this definition...”

°§ 58.1-3711. Limitation on county license tax within boundary of a town.

“A. Any county license tax imposed pursuant to this chapter shall not apply within the limits of
any town located in such county, where such town now, or hereafter, imposes a town license tax
on the same privilege. If the governing body of any town within a county, however, provides that
a county license tax shall apply within the limits of such town, then such license tax may be
imposed within such towns. ...”



Admissions Tax.

§ 58.1-3817. Classification of events to which admission is charged.

In accordance with the provisions of Article X, Section 1* of the Constitution of Virginia, events
to which admission is charged shall be divided into the following classes for the purposes of
taxation:

1. Admissions charged for attendance at any event, the gross receipts of which go wholly to
charitable purpose or purposes.

2. Admissions charged for attendance at public and private elementary, secondary, and college
school-sponsored events, including events sponsored by school-recognized student
organizations.

3. Admissions charged for entry into museums, botanical or similar gardens, and zoos.
4. Admissions charged to participants in order to participate in sporting events.

5. Admissions charged for entry into major league baseball games and events at any major
league baseball stadium which has seating for at least 40,000 persons.

6. All other admissions.

§ 58.1-3818. Admissions tax in certain counties.

A. Fairfax, Arlington, Dinwiddie, Prince George and Brunswick Counties are hereby authorized
to levy a tax on admissions charged for attendance at any event. The tax shall not exceed 10
percent of the amount of charge for admission to any such event. Notwithstanding any other
provisions of law, the governing bodies of such counties shall prescribe by ordinance the terms,
conditions and amount of such tax and may classify between events conducted for charitable and
those conducted for non-charitable purposes.

B. Notwithstanding the provisions of subsection A, any county with a population of at least
27,500 but not more than 28,250 and any county with a population of at least 10,400 but not
more than 10,490 as determined by the 1990 United States Census are hereby authorized to levy
a tax on admissions charged for attendance at any event as set forth in subsection A.

C. Notwithstanding the provisions of subsection A, any county with a population of at least
12,450 but not more than 12,850 is hereby authorized to levy a tax on admissions charged for
attendance at any spectator event; however, a tax shall not be levied on admissions charged to
participants in order to participate in any event. The tax shall not exceed 10 percent of the
amount of charge for admission to any event. Notwithstanding any other provisions of law, the
governing body of such county shall prescribe by ordinance the terms, conditions and amount of
such tax and may classify between the events as set forth in § 58.1-3817.

D. Notwithstanding the provisions of subsections A, B and C, localities may, by ordinance, elect
not to levy an admissions tax on admission to an event, provided that the purpose of the event is
solely to raise money for charitable purposes and that the net proceeds derived from the event
will be transferred to an entity or entities that are exempt from sales and use tax pursuant to
§58.1-609.11.°



References:
! Article X, Section 1. Taxable property; uniformity; classification and segregation.

“...The General Assembly may define and classify taxable subjects. Except as to classes of
property herein expressly segregated for either State or local taxation, the General Assembly
may segregate the several classes of property so as to specify and determine upon what subjects
State taxes, and upon what subjects local taxes, may be levied...”

2§ 58.1-609.11. (See Editor's note) Exemptions for nonprofit entities.

A. Any nonprofit organization that holds a valid certificate of exemption from the Department of
Taxation, or any nonprofit church that holds a valid self-executing certificate of exemption, that
exempts it from collecting or paying state and local retail sales or use taxes as of June 30, 2003,
pursuant to 88 58.1-609.4, 58.1-609.7, 58.1-609.8, 58.1-609.9, or § 58.1-609.10, as such sections
are in effect on June 30, 2003, shall remain exempt from the collection or payment of such taxes
under the same terms and conditions as provided under such sections as such sections existed on
June 30, 2003, until: (i) July 1, 2007, for such entities that were exempt under 8§ 58.1-609.4; (ii)
July 1, 2008, for such entities that were exempt under 8 58.1-609.7; (iii) July 1, 2004, for the
first one-half of such entities that were exempt under § 58.1-609.8, except churches, which will
remain exempt under the same criteria and procedures in effect for churches on June 30, 2003;
(iv) July 1, 2005, for the second one-half of such entities that were exempt under § 58.1-609.8;
and (v) July 1, 2006, for such entities that were exempt under § 58.1-609.9 or under 8§ 58.1-
609.10. At the end of the applicable period of such exemptions, to maintain or renew an
exemption for the period of time set forth in subsection E, each entity must follow the procedures
set forth in subsection B and meet the criteria set forth in subsection C. Provided, however, that
any entity that was exempt from collecting sales and use tax shall continue to be exempt from
such collection, provided that it follows the other procedures set forth in subsection B and meets
the criteria set forth in subsection C.

B. On and after July 1, 2004, in addition to the organizations described in subsection A, the tax
imposed by this chapter or pursuant to the authority granted in 88 58.1-605 and 58.1-606 shall
not apply to purchases of tangible personal property for use or consumption by any nonprofit
entity that, pursuant to this section, (i) files an appropriate application with the Department of
Taxation, (ii) meets the applicable criteria, and (iii) is issued a certificate of exemption from the
Department of Taxation for the period of time covered by the certificate.

C. To qualify for the exemption under subsection B, a nonprofit entity must meet the applicable
criteria under this subsection as follows:

1. a. The entity is exempt from federal income taxation (i) under § 501 (c) (3) of the Internal
Revenue Code or (ii) under § 501 (c) (4) of the Internal Revenue Code and, if it is exempt under
8 501 (c) (4) of the Internal Revenue Code, it is organized for a charitable purpose; or

b. The entity has annual gross receipts less than $5,000, and the entity is organized for at least
one of the purposes set forth in § 501 (c) (3) of the Internal Revenue Code, or one of the
charitable purposes set forth in 8 501 (c) (4) of the Internal Revenue Code; and

2. The entity is in compliance with all applicable state solicitation laws, and where applicable,
provides appropriate verification of such compliance; and



3. The entity's annual general administrative costs, including salaries and fundraising, relative to
its annual gross revenue, under generally accepted accounting principles, is not greater than 40
percent; and

4. If the entity's gross annual revenue was $250,000 or greater in the previous year, then the
entity must provide a financial audit performed by an independent certified public accountant;
and

5. If the entity filed a federal 990 or 990 EZ tax form, or the successor forms to such forms, with
the Internal Revenue Service, then it must provide a copy of such form to the Department of
Taxation; and

6. If the entity did not file a federal 990 or 990 EZ tax form, or the successor forms to such
forms, with the Internal Revenue Service, then the entity must provide the following
information:

a. A list of the Board of Directors or other responsible agents of the entity, composed of at least
two individuals, with names and addresses where the individuals physically can be found; and

b. The location where the financial records of the entity are available for public inspection.

D. On and after July 1, 2004, in addition to the criteria set forth in subsection C, the Department
of Taxation shall ask each entity for the total taxable purchases made in the preceding year,
unless such records are not available through no fault of the entity. If the records are not
available through no fault of the entity, then the entity must provide such information to the
Department the following year. No information provided pursuant to this subsection (except the
failure to provide available information) shall be a basis for the Department of Taxation to refuse
to exempt an entity.

E. Any entity that is determined under subsections B, C, and D by the Department of Taxation to
be exempt from paying sales and use tax shall also be exempt from collecting sales and use tax,
at its election, if (i) the entity is within the same class of organization of any entity that was
exempt from collecting sales and use tax on June 30, 2003, or (ii) the entity is organized
exclusively to foster, sponsor, and promote physical education, athletic programs, and contests
for youths in the Commonwealth.

F. The duration of each exemption granted by the Department of Taxation shall be no less than
five years and no greater than seven years. During the period of such exemption, the failure of an
exempt entity to maintain compliance with the applicable criteria set forth in subsection C shall
constitute grounds for revocation of the exemption by the Department. At the end of the period
of such exemption, to maintain or renew the exemption, each entity must provide the Department
of Taxation the same information as required upon initial exemption and meet the same criteria.

G. For purposes of this section, the Department of Taxation and the Department of Agriculture
and Consumer Services shall be allowed to share information when necessary to supplement the
information required.

H. The Department of Taxation shall file an annual report no later than December 1, 2004, and
December 1 of each succeeding year with the Chairman of the House Finance Committee, the
Chairman of the House Appropriations Committee, and the Chairman of the Senate Finance
Committee, setting forth the annual fiscal impact of the sales and use tax exemptions for
nonprofit entities.



